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WORKING TIME REGULATIONS (WTR) 1998

Key elements of Regulation 2

A
A “worker” for the purpose of WTR means an individual who has entered into or works under:

· a contract of employment

or

· any other contract whether express or implied and (if express) whether oral or in writing, whereby an individual undertakes to do or perform any work or services for another party to the contract whose status is not by virtue of the contract that of a client or customer of any profession or business undertaking carried on by the individual

B

However, in the following circumstances WTR do NOT apply:

· No contract exists

· The individual has a client or customer relationship with the “employer” amounting to a profession or business undertaking carried on by that individual

· The individual is self-employed running his or her own business and is free to provide work or services for different clients or customers

C

Fee paid workers are not likely to fall within WTR as they do not normally have a contract and are unlikely to satisfy tests of control and mutuality of obligation.  If they do have a contract (this is even less likely in regard to sessional chaplains) then whether they have a client/business relationship and therefore exempted (as B above) should be determined by the degree of control and dependence between the individual and the employer (even though this is insufficient to merit an employer/employee relationship).  This may be assessed by reference to the employment status checklist in that where this has shown the individual is not an employee but some significant elements of control and mutuality are nonetheless indicated, WTR may apply.  Advice should sought in borderline cases or where there is doubt about applicability.     

D

Where, exceptionally, a sessional worker is not excluded from WTR in line with B above, he or she will be entitled to paid annual leave as follows and this should be reflected in the offer of work letter accordingly:

· 4 weeks in any leave year (pro-rated as appropriate)  (Regulations 13 – 16 of the WTR)
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