CHECKLIST FOR DECIDING WHETHER WORK NEEDS TO COVERED BY A CONTRACT OF EMPLOYMENT

	
	Criteria


	Contract of employment 

more likely to be required 
	Contract of employment

less likely to be required

	
	Control
	
	

	1
	Service required on a regular basis
	(
	

	2
	Service required as an ad hoc arrangement
	
	(

	3
	Service required for significant number of hours weekly *
	(
	

	4
	Service required for only a small number of hours weekly *
	
	(

	5
	Need for attendance days/times to be fixed
	(
	

	6
	Attendance arrangements may be flexible
	
	(

	7
	Need for the work to be controlled/supervised 
	(
	

	8
	The work can be largely done without supervision
	
	(

	9
	Need to manage performance
	(
	

	10
	Performance management not necessary 
	
	(

	11
	Need for individual to be subject to conduct and discipline procedures
	(
	

	12
	Not necessary to be subject to conduct and discipline arrangements
	
	(

	13
	The worker will be able to withdraw services at his or her discretion for any given day/period
	
	(

	14
	It is essential that the worker guarantees provision of the service
	(
	

	15
	It is acceptable for the worker to delegate/pass the work to another individual at his or her discretion
	
	(

	16
	It is essential that the specified worker provides the service personally unless a substitute is agreed by the prison
	(
	

	17
	There is a need for either the establishment or worker to provide notice of termination
	(
	

	18
	The working arrangement can be terminated with little or no notice on either side
	
	(

	19
	The worker is free to provide work/services to other employers
	
	(

	20
	It is essential that the worker is committed primarily to the establishment
	(
	

	
	Organisational


	
	

	21
	Need to carry out generic or management duties in the establishment requiring line management oversight and control
	(
	

	22
	Requirements to provide a service only in regard to the specific work or service concerned 
	
	(

	23
	Work necessitates provision of personal or career development training (in addition to induction related training) **
	(
	

	24
	No training requirement for personal or career development (other than for induction) **
	
	(

	
	Economic


	
	

	25
	Accommodation and equipment provided
	(
	

	26
	Worker to provide own equipment and no dedicated accommodation required
	
	(

	27
	Tax and National Insurance to be deducted by the Prison Service ***
	(
	

	28
	Tax and National Insurance responsibility of the worker ***
	
	(


*  A cut-off point of 6-8 may be appropriate for considering this but would be as a guideline only and hours to be worked are either below or above this should be considered in the context applicability of the other criteria  

**  Training in support of delivering the work in compliance with Prison Service policies are not relevant in considering status – examples are security, health and safety and equal opportunities.

***  This is a mandatory Inland Revenue requirement which must be applied to all Prison Service fee paid workers.  It does not in itself indicate the existence of a contract of employment but rather should be considered in conjunction with applicability of the other criteria.

CHECKLIST  - GUIDANCE NOTES

1. It may not be possible within current legal definitions and precedents, to reach an unequivocal decision as to whether arrangements for required work or services necessitate a contract of employment in every case.  This will depend upon often quite variable circumstances relating to the local organisation, needs for the work and the individual concerned.

2. However, some criteria are more critical than others. In general, the key indicator of the need for employee status will be the extent to which supervision/control of the work, normal line management (e.g. with performance, attendance, sick absence and conduct management) and mutuality of obligation between the establishment/worker is required.  These elements are shown under the heading of “control” on the checklist.

3. The fact that the Prison Service deducts income tax and National Insurance at source to meet Inland Revenue requirements is relevant but not in itself a key determinant of acquiring employment rights.

4. The checklist includes reference to the freedom of the worker to provide work or services elsewhere.  It will be helpful to ascertain whether the individual already does so or will be. The number of hours committed to other work as compared to the Prison Service will also be relevant.

In cases where it is considered that an employment contract is not justified, the individual may nonetheless qualify for rights as a ”worker” under the Working Time Regulations 1998.  An example of these rights is the right to paid annual leave.  WTR will not normally apply to fee paid sessional workers but if in doubt advice should always be sought – see Working Time Regulations – key elements.
5. A small number of sessional chaplains, other than lay people, may have ethical reasons for not seeking or accepting a post on an employed basis and should not therefore be treated as employees. 

6. Where employee status is appropriate, the post must be filled through fair and open competition as detailed in the recruitment website.  

Advice is available through Area Personnel Advisors or HQ Delivery Partners and, where necessary, the Filling Vacancies Policy Unit.  Where advice or guidance in regard to application of employment legislation is required for a specific case Legal Adviser’s Branch should be contacted.
